STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
CHARLES ROCGERS,
Petitioner,
VS. Case No. 02-2625

DEPARTMENT OF CORRECTI ONS,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

A formal hearing was held pursuant to notice in the above-
styled case by Stephen F. Dean, assigned Adm nistrative Law
Judge of the Division of Adm nistrative Hearings, on
Septenber 12, 2002, in Starke, Florida.

APPEARANCES

For Petitioner: Charles Rogers, pro se
Post Office Box 331
Wort hington Springs, Florida 32597

For Respondent: Gary L. Gant, Esquire
Departnment of Corrections
2601 Bl air Stone Road
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUE

Whet her Petitioner was discrimnated agai nst based on his
race or in retaliation for participation in a protected activity

in violation of Chapters 760.10(1)(a) and (7), Florida Statutes.



PRELI M NARY STATEMENT

On or about Decenber 10, 2001, Petitioner Charles Rogers
(Petitioner) filed a Charge of Discrimnation with the Florida
Conmi ssi on on Human Rel ations (FCHR) all eging that Respondent
Departnment of Corrections (Departnent) had di scrim nated agai nst
him Petitioner specifically alleged that the Departnent
engaged in disparate treatnent based on his race and created a
hostile work environnment. Petitioner did not specifically
allege retaliation for participation in a protected activity.

Because of the Departnent's failure to tinmely respond to
FCHR s inquiries, FCHR issued a "cause" determ nation on May 14,
2002, citing adverse inference. Thereafter, Petitioner filed a
Petition for Relief on or about June 12, 2002, reiterating the
charges contained in his original conplaint. The Petition was
forwarded to the Division of Admnistrative Hearings and a
hearing on the Petition was held in Starke, Florida, on
Sept enber 12, 2002.

At the hearing, the Petitioner presented evidence in
support of his two specified clainms and, in addition, evidence
on retaliation for engaging in a protected activity.
Petitioner's Exhibits nunbered 1 through 18 were adm tted.

The Departnent presented a Proposed Recommended Order that
was read and considered. Petitioner did not file a post hearing

brief.



FI NDI NGS OF FACT

1. Petitioner, Charles Rogers, is a Caucasian nal e.

2. At all times relevant to this Petition, Petitioner was
enpl oyed by the Florida Departnent of Corrections as a
correctional probation officer. He was supervised by Susan
Bi ssett-Dotson, a Caucasian fenal e.

3. In late August, Petitioner had a person he supervised
cone into his office to discuss pending warrants for the
person's arrest. \Wien advised of these warrants, the
probati oner ran, causing Petitioner to have to pursue him
t hrough the office.

4. On Septenmber 6, 2001, as a result of the foregoing
incident, Petitioner received a witten reprinmand for violation
of office policies and inproper use of force. Petitioner failed
to follow a policy requiring notice to others in the office when
an of fender m ght be arrested in the office. Adam Thomas, the
circuit admnistrator, reviewed the use of force and determ ned
Petitioner had used force appropriately. Nevertheless, the
reprimand from Susan Bissett-Dotson contained reference to
i nproper use of force in addition to failure to follow office
procedures.

5. Petitioner filed an internal grievance contesting that
portion of the reprinmand referencing inproper use of force. H's

gri evance was heard and the reprimand was reduced to a record of



counsel ing, deleting any reference to an inproper use of force.
Petitioner's pay, benefits, ability to be pronoted, as well as
all other aspects of his enploynent were not affected either by
the original reprimnd or the subsequent record of counseling.

6. Petitioner's caseload was reassigned four tines within
a 14-nonth period. These reassignnents occurred between
August 29, 2000, and Cctober 2, 2001. Only one of themtook
pl ace after his grievance. The reassignnents did not involve a
physi cal nove to a different office; rather, Petitioner received
a new set of offenders to supervise whose files were in various
stages of devel opnent.

7. The reassignnments did not involve any material changes
in his duties or responsibilities. There was no anount of
greater or less prestige associated with any of the caseloads he
received. The reassignnents did require himto beconme famliar
with a new area and a new group of persons. Petitioner was
required to do extensive work to re-develop these files, which
task was onerous.

8. The decision to reassign Petitioner's casel oads was
taken in relation to the reassi gnnent of other personnel based
upon several factors, including but not limted to: assignnents
fromthe judiciary; the geographic |ocation of the various
officers vis-a-vis supervised offenders; the officers' expressed

wi | lingness to accept a new casel oad; the officers’



gualifications to handl e specialized casel oads; and the

equi tabl e distribution of the cases. One of the reassignnents
was caused when Petitioner was out for nore than two weeks,

whi ch requires a mandatory reassi gnnent of cases. The desires
of Petitioner were not considered, although Ms. Bissett-Dotson
gave full consideration to the wants and desires of the others
who were noved.

9. Petitioner alleges that he was yelled at in a neeting
for having an overdue assignnent; he produced an e-mail berating
himfor a |late case; and records were introduced that showed the
case was not overdue. Records were introduced about the
redi stribution of another officer's caseload. O the 31 cases
reassi gned, 20 were assigned to Petitioner. This occurred on
Novenber 14, 2001

10. Petitioner conplained that he was not allowed to work
before 8:00 a.m M. Bissett-Dotson was questioned as to
whet her she allowed Petitioner to work prior to 8:00 a.m She
stat ed that she had denied his request to work before 8:00 a. m
because 8:00 a.m to 5:00 p.m was the standard work day for the
office, and it was necessary to have coverage during those
hours. Because of various requirements, such as working during
court, sonme officers had to be off during normal hours. O her

officers had to be out of the office nore than others. All of



this affected when and whet her one coul d deviate from standard
of fice hours.

11. On three occasions, Petitioner's firearns | ocker was
accidentally used by other officers. On at |east one of these
occasions, a canera was |ocked in the | ocker along with
Petitioner's lock. Petitioner was not subject to any discipline
as a result of these incidents and Susan Bi ssett-Dotson was
approached by ot her probation officers on each of the occasions
and infornmed that each had been a m stake. Ms. Bissett-Dotson
was satisfied with these expl anati ons.

12. \While only one of the reassignnents took place after
the grievance, clearly Ms. Susan Bissett-Dotson was not fair and
equitable in her treatnent of Petitioner.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter and parties in this case.

14. Under the provisions of Section 760.10, Florida
Statutes, it is an unlawful enploynment practice for an enpl oyer:

(1)(a) [T]o discharge or to fail to refuse
to hire any individual, or otherw se to

di scri m nate agai nst any individual with
respect to conpensation, terns, conditions,
or privileges of enploynent because of such
i ndividual's race, color, religion, sex,
national origin, age, handicap, or nmarita
st at us.



(7) [T]o discrimnate agai nst any person
because that person has opposed any practice
whi ch is an unl awful enpl oynment practice
under this section, or because that person
has nade a charge, testified, assisted, or
participated in any nmanner in an

i nvestigation, proceeding, or hearing under
this section.

15. FCHR and the Florida courts have determ ned that
federal discrimnation |aw should be used as gui dance when

construi ng provisions of Section 760.10. See Brand v. Florida

Power Corp, 633 So. 2d 504, 509 (Fla. 1st DCA 1994); Florida

Departnent of Community Affairs v. Bryant, 586 So. 2d 1205 (Fl a.

1st DCA 1991).
16. The Suprene Court of the United States established in

McDonnel | - Dougl ass Corporation v. Geen, 411 U S. 792 (1973),

and Texas Departnent of Community Affairs v. Burdine, 450 U. S

248 (1981), the analysis to be used in cases alleging
di scrimnation under Title VII and which are persuasive in cases
such as the one at bar. This analysis was reiterated and

refined in St. Mary's Honor Center v. Hicks, 509 U S. 502

(1993).
17. Pursuant to this analysis, Petitioner has the burden

of establishing by a preponderance of the evidence a prina facie

case of unlawful discrimnation. |If a prinma facie case is

establi shed, Respondent nust articulate sonme |egitimate,

non-di scrimnatory reason for the action taken agai nst



Petitioner. Once this non-discrimnatory reason is offered by
Respondent, the burden then shifts back to Petitioner to
denonstrate that the offered reason is nerely a pretext for
di scrimnation. As the Suprene Court stated in H cks, before
finding discrimnation, "[t]he fact finder nust believe the
plaintiff's explanation of intentional discrimnation.”™ 509
U S at 5109.
18. In Hicks, the Court stressed that even if the fact-
fi nder does not believe the proffered reason given by the
enpl oyer, the burden remains with Petitioner to denonstrate a
discrimnatory notive for the adverse enploynent action. 1d.
19. Here, Petitioner has alleged race discrimnation based
on both disparate treatnment and hostile work environnent. In

order to establish a prinma facie case of disparate treatnent

based upon race, Petitioner nust establish: 1) That he is a
nmenber of a protected class; 2) That he was qualified for his
position; 3) That he suffered an adverse enpl oynent action; and
4) That he was treated |less favorably than simlarly situated
enpl oyees who were not nenbers of his protected class.

Holifield v. Reno, 115 F.3d 1555, 1562 (11th G r. 1997).

20. Section 760.10, Florida Statutes, provides that race
is a protected class. There is no dispute as to Petitioner's
qualifications for the position he holds. Thus, the first issue

to be analyzed is whether Petitioner suffered from adverse



enpl oyment actions. Petitioner introduced records and testinony
show ng that the follow ng adverse actions were taken agai nst
hi m
(a) That he received a witten reprimand
for inproper use of force.
(b) That he was chastised for having an
overdue investigation.
(c) That he was not allowed to start work
before 8:00 a.m, although others were.
(d) That his | ocker was tanpered with on at
| ast three occasions.
(e) That his casel oad was reassigned on a
| east four occasions within a 14-nonth
span.
However, Petitioner did not show he was treated differently from
co-workers who were not in his class. That is, Petitioner did
not show that nmenbers of other races were treated differently.
The person who was responsible for his "disparate" treatnent was
a white fenale.
21. "[A] tangi ble enmploynent action constitutes a
significant change in enpl oynent status, such as hiring, firing,
failing to pronote, reassignment with significantly different

responsibilities, or a decision causing a significant change in

benefits.” Burlington Indus., Inc., v. Ellerth, 524 U S. 742,

760-61, 118 S. C. 2257, 141 L.Ed.2d 633 (1998). There nust be
a serious and material change in the terns, conditions, or

privileges of enploynent. See Davis v. Town of Lake Park, 245

F.3d 1232, 1239 (11th Cr. 2001).



22. A witten reprimand for failure to foll ow procedures
is a serious job action. It is the step taken in corrective
action before dismssal. It is not atrifle and falls within
the scope of a "tangi ble enpl oynent action.”

23. Petitioner presented evidence that his casel oad was
reassi gned on at |last four occasions in 14 nonths. Respondent
asserts the reassignnments did not constitute adverse enpl oynent
actions because none of the reassignnents resulted in a physical
transfer to a different office, and none of the casel oads had
any nore or |less prestige associated with them However, there
was consi derabl e additional work involved in establishing a new
caseload. It is noted that one of the changes was the result of
Petitioner's being out for nore than two weeks and only one
change occurred after Petitioner filed his grievance. The
reassignments resulted in a material and substantial change in
the ternms and conditions of enploynent because of the added work
requi red and constituted adverse enpl oynent actions.

24. Although the Departnent presented sone |legitimte
reasons for the reassignnents, it was clear that Ms. Susan
Bi ssett -Dotson did not consider Petitioner's desires and
concerns in making these reassignnments or in assigning himadded
wor K.

25. Petitioner also conplained of being chastised for late

work when it was not late. This constituted a "counseling."

10



This, together with the original reprimnd, reflect a strained
rel ati onship between Petitioner and Ms. Bissett-Dotson. This is
reflected in her disapproval of Petitioner's request to start
wor k before 8:00 a. m

26. Taken as a whole, Ms. Bissett-Doxson's actions
constitute material and substantial changes in the terns and
conditions of Petitioner's enploynent and, accordingly,
constitute adverse enploynent actions. It is, however, noted
that this treatnent preceded the grievance; although it
materially worsened after Petitioner grieved the witten
reprimand she gave him

27. Petitioner conplains of a hostile work environment. A
hostile work environnment claimis established upon proof that
"the workplace is perneated with discrimnatory intimdation,
ridicule, and insult that is sufficiently severe or pervasive to
alter the conditions of the victinis enploynent and create an

abusi ve working environnent." Harris v. Forklift Systens. Inc.,

501 U.S 17, 21, 114 S. C. 367, 126 L.Ed.2d 295 (1993). 1In

order to establish a prina facie case of a hostile work

envi ronnent based on race, Petitioner nust show that (1) he
bel ongs to a protected group; (2) he has been subject to
unwel cone harassnent; (3) the harassnent was based on a
protected characteristic of his; (4) the harassnent was

sufficiently severe or pervasive to alter the terns and

11



conditions of enploynment and create a discrimnatorily abusive
wor ki ng environnment; and (5) the enployer is responsible for
such environnment under either a theory of vicarious or of direct

liability. Mller v. Kenworth of Dothan, Inc., 277 F.3d 1269,

1275 (11th Gr. 2002). Here, Petitioner has failed to provide
evi dence that the all eged harassnent was based on race. None of
the instances cited by Petitioner and set forth above have even
an indirect correlation or connection to race.

28. Petitioner next presented evidences of retaliation by
Respondent after Petitioner filed his grievance contesting his
witten reprimand and after he filed his FCHR conplaint. This
was not alleged in Petitioner's Conplaint. |In order to

establish a prima facie case of retaliation, Petitioner nust

show that (1) he engaged in statutorily protected activity;
(2) an adverse enploynent action occurred; and (3) the adverse
action was causally related to his protected activities.

Little v. United Technol ogies, 103 F.3d 956, 959 (11th Cr

1997) .

29. Wth regard to retaliation for the filing of
Petitioner's grievance, Section 760.10, Florida Statutes,
provides that it is unlawful to discrimnate "agai nst any person
because that person has opposed any practice which is an
unl awf ul enpl oynment practice under this section, or because that

person has nmade a charge, testified, assisted, or participated

12



in any manner in an investigation, proceeding, or hearing under
this section.” | find that filing of a grievance pursuant to
agency personnel rules to oppose a witten reprimand inproperly
given is protected by the state's career service statutes.
Petitioner was engaged in a statutorily protected act in filing
a grievance.

30. It appears that sone of the actions taken agai nst
Petitioner were in the retaliation to the grievance which he
filed on the witten reprimand. It is noted that not all of the
events about which Petitioner conplained occurred after his
grievance. Wiile not all of the actions raised occurred after
the grievance, the reprimand, the e-mail, the |ast reassignnent
all occurred after his grievance. The tenpo of adverse actions
increased after that date.

31. It is noted that there is a procedural problemwth
this aspect of Petitioner's evidence. He did not claim
directly or otherwise, retaliation in his original conplaint
filed with FCHR or in his Petition that is the subject of the
Septenber 12, 2002, hearing. For that reason alone, this claim
must fail; however, it is noted that personnel changes
instituted by the Departnent have changed Petitioner's
supervi sor and that the Departnent indicated at hearing a

sensitivity to Petitioner's clains.

13



RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is

RECOMVENDED.

That the Florida Conm ssion on Human Rel ations enter a
final order indicating clearly that exercise of career service
and ot her enploynent rights guaranteed by statute are subject to
Section 760.10, Florida Statutes, protection, and that the
Petition herein is dism ssed not because it was not proved, but
because it was not properly pled.

DONE AND ENTERED this 15th day of Novenber, 2002, in

Tal | ahassee, Leon County, Flori da.

STEPHEN F. DEAN

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the

Division of Adm nistrative Hearings
this 15th day of Novenber, 2002

COPI ES FURNI SHED.

Gary L. Grant, Esquire
Department of Corrections
2601 Bl air Stone Road

Tal | ahassee, Florida 32399
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Charl es Rogers
Post O fice Box 331
Wort hi ngton Springs, Florida 32597

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recormended order should be filed with the agency that
will issue the final order in this case.
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